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What is Force Majeure? 

Under the Civil Code of Québec, force 
majeure (or in English, “superior force”) 
is an event that may allow an actor to 
free themselves from liability for harm 
they cause, or from a debt they owe, to 
another.  

In order for the actor to demonstrate 
that the event was in fact force 
majeure, they must establish three 
things: 

• First, that the event was unforeseeable, 
and therefore could not have been pre-
dicted or an�cipated;

• Second, that it was irresis�ble, meaning 
there was nothing they could have done 
to mi�gate, avoid, or control it; and

• Third, that the unforeseeable and irresis�-
ble event made those obliga�ons impossi-
ble to fulfill. 

It should also be noted that certain con-
tracts can waive the applica�on of force 
majeure altogether, or modify it such 
that par�es don’t have to meet the 
above criteria for it to apply. 

Is COVID-19 Force Majeure? 

Whether COVID-19 and its impacts on 
businesses will fall under the Civil Code 
of Québec’s defini�on of force majeure
has yet to be established by the Quebec 
courts. If a court finds that COVID-19 is 
in fact force majeure then this will unde-
niably have a major impact on many 
business and other obliga�ons in the 
province. 

Everything has changed since the World Health Organiza�on declared COVID-19 a pan-
demic on March 11, 2020, and it has since become increasingly clear that its impact will 
be felt across every level of society and industry. Businesses and individuals, reeling 
from the economic impacts of COVID-19, are wondering how it will impact their various 
contracts, legal obliga�ons and commitments. In par�cular many are wondering if 
force majeure, an o�en under-considered element of most contracts, is relevant at this 
excep�onal �me.
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A global pandemic may very well be an 
unforeseeable and irresis�ble event but 
this does not mean that it will render 
every obliga�on affected by it impossi-
ble to meet. For example a commercial 
tenant that is no longer able to run its 
business because of the Quebec Gov-
ernment’s mandatory shutdown of non-
essen�al businesses might s�ll techni-
cally be able to pay its rent. 

It should be noted that there is case law 
in Quebec indica�ng that government 
regula�on following an unforeseeable 
and irresis�ble event, and not simply 
the event itself, can be considered force 
majeure.  

Force Majeure Clauses 

For many businesses, the most im-
portant step when considering force 
majeure will be to check their various 
contracts to see if there is a force 
majeure clause, and if so, what it says.  

Force majeure is not of public order in 
Quebec and contrac�ng par�es are 
therefore free to modify the circum-
stances and obliga�ons related to such 
an event. Many contracts list the spe-
cific kinds of events that will cons�tute 
force majeure and these may or may 
not include something like a pandemic. 
Other contracts will waive the applica-
�on of force majeure for elimina�on of 
liability altogether. 

Many contracts will include other claus-
es that must be taken into considera�on 
in situa�ons of possible force majeure. 
These include the common requirement 
for businesses to maintain business in-
terrup�on insurance to protect them-

selves from the economic fallout of an 
unforeseeable and irresis�ble event.

What Should You Do? 

The first step for anyone thinking about 
force majeure and its impact on them or 
their business should be to check their 
contracts to see what is included in 
terms of force majeure and business 
interrup�on insurance clauses. 

If their contracts do include such claus-
es, these will certainly be the star�ng 
point for any future interpreta�on and 
resul�ng obliga�ons.

For contracts that do not include these 
clauses, the analysis will be largely re-
view the facts on a case-by-case basis, 
exploring the true impossibility of per-
formance of the obliga�on, and possible 
liability. 

Legal Ramifications 

Lawyers will likely give greater thought 
to the careful dra�ing of force majeure
and related contractual clauses going 
forward. Previously included in con-
tracts as a “miscellaneous” or 
“boilerplate” provision (if at all), this 
pandemic has shown us that the appli-
ca�on and impact of force majeure is 
anything but standard-form.  

As always, we at RSS are here to help 
you with the dra�ing and understanding 
of your contracts. Should you want to 
know more about any of the above, or if 
you have any other ques�ons please 
reach out to any member of our Busi-
ness Law Group who will be eager to 
work with you. 
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