
COVID-19 and Custody: Recent Case Law  
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On March 27, 2020, the Superior Court 
of Quebec rendered a decision address-
ing the urgency of the parents’ dispute 
and offered guidance for parents coping 
with this new reality of the COVID-19 
pandemic.  

The father presented an urgent applica-
�on for a safeguard order, reques�ng 
the suspension of the mother’s access 
rights, and sugges�ng that the access 
rights be replaced with Skype or 
Face�me calls for the dura�on of the 
health emergency. At the �me, the fa-
ther had interim (temporary) custody of 
the par�es’ three minor children, while 

the mother exercised access rights two 
weekends out of three.  

The father claimed that the mother’s 
living environment presented health 
and safety dangers for the children, and 
that members of the father’s household 
were par�cularly at risk with respect to 
the virus as they suffered from pre-
exis�ng health condi�ons. 

The Honourable Jus�ce Johanne April, 
J.C.S., rejected the father’s applica�on 
for a safeguard order, ci�ng the lack of 
urgency to change the status quo custo-
dy arrangement.  

As its main preoccupa�on, the Court 
recognized that this excep�onal situa-
�on presented great disrup�ons in the 
lives of children and that parents must 
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aim to avoid causing further harmful 
consequences. More importantly, the 
Court noted that parents must ensure 
that children are protected from the 
virus.  

The Court held that, in the absence of 
symptoms of the virus, the existence of 
the COVID-19 health emergency is not 
in and of itself a sufficient reason mer-
i�ng a modifica�on of the status quo 
access rights. The Court did not consider 
that the mother’s living environment 
presented any danger to the children’s 
health and safety, as she undertook to 
follow the necessary precau�ons.

The Court strongly recommended that 
the parents respect the hygiene and 
safety instruc�ons issued by govern-
mental authori�es related to the COVID
-19 pandemic.  
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On April 3, 2020, the Superior Court of 
Quebec reaffirmed that the COVID-19 
pandemic is not in itself a sufficient rea-
son to modify custody arrangements 
and to deprive the children of the pres-
ence of a parent. In a judgment ren-
dered by the Honourable Jus�ce Marie-
Josée Bédard, J.C.S., the Court empha-
sized that exis�ng court orders must be 
respected, and that one parent may not 
unilaterally modify custody arrange-
ments.  

The parents had been exercising a joint 
and shared custody arrangement at the 
�me of the dispute. However, the moth-
er refused to send the minor children to 
their father’s house for his custodial 
�me, as she was concerned about the 
children’s safety in light of the recent 
health emergency. She wished to sus-
pend the shared custody arrangement 
un�l the end of the pandemic. In turn, 

the father presented an applica�on for 
a safeguard order to uphold the exis�ng 
shared custody arrangement.  

To jus�fy her refusal, the mother raised 
the issue of the children’s asthma, as 
well as the fact that the father works in 
a health care se�ng and, according to 
her, does not respect all instruc�ons 
issued by public health authori�es. The 
mother suggested gran�ng the father 
access rights via technological means as 
a solu�on. 

The Court held that each situa�on war-
rants a case-by-case analysis in rela�on 
to the risk presented to the children. In 
this par�cular situa�on, the sole fact 
that the father was employed in an es-
sen�al service was considered in and of 
itself insufficient, in the absence of in-
fec�on or symptoms of the concerned 
individuals, to suspend his custodial 
rights. Furthermore, the evidence did 
not demonstrate that the father failed 
to respect health and safety instruc�ons 
issued by authori�es. 

The Court granted the father’s applica-
�on and rendered an order to uphold 
the shared custody arrangement of the 
minor children. The Court also took act 
of the mother’s decision to forego her 
custodial �me during the pandemic in 
order to protect her newborn baby born 
from another union.  

Takeaways for Parents  

The Court’s recent decisions con�nue to 
serve as a reminder to parents to con-
sider the best interests of their children 
above all else. This includes following 
government recommenda�ons concern-
ing social distancing and taking the nec-
essary sanitary and hygiene precau-
�ons. Parents must also recognize and 
strongly consider that most children 
benefit from the presence of both par-
ents, and that custody ar-
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rangements may not be unilaterally 
modified.  

In the face of conflict concerning custo-
dy arrangements, parents are well-
advised to first a�empt to reach an ami-
cable agreement. Now is the �me, more 
than ever, to favour healthy co-
paren�ng through flexibility and collab-
ora�on. However, we also recognize 
that some issues may not be easily 

agreed upon and that every situa�on is 
different. For the most urgent ma�ers 
that cannot be resolved amicably, the 
courts remain open.  

The RSS Family Law team remains avail-
able to help clients navigate through 
custody challenges and related issues 
impac�ng families during the current 
health emergency.  

•  •  • 
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