Ledcor v. Northbridge: Changing the standard of
appellate review applicable to interpretation of
standard form contracts and its application to
builder’s risk insurance policy exclusions

In Ledcor Construction Ltd v. North-
bridge Indemnity Insurance Co., 2016
SCC 37, the Supreme Court of Canada
ruled on two hot topics in insurance
law. Firstly, the Court clarified its ruling
in Sattva Capital Corp. v. Creston Moly
Corp., 2014 SCC 53, which pertained to
the appropriate standard of review for
standard form contracts. Subject to
certain conditions, the Court in Ledcor
held that the interpretation of standard
form contracts, such as insurance con-
tracts, was subject to the correctness
standard of review.

The Court also discussed the interpre-
tation of the faulty workmanship exclu-
sion contained in a builder’s risk insur-
ance policy. The Court held that “the
cost of making good faulty workman-
ship” was excluded from the policy but
the “damages resulting” from said
faulty workmanship were covered.

The present case was on appeal from
the Alberta Court of Appeal. Respond-
ent Northbridge insured a construction
project for an office building in Edmon-
ton, Alberta. During construction, a
subcontractor scratched the windows
of the building insured by Northbridge
when washing the windows by using
inappropriate methods and tools. The
windows had to be replaced. The own-
er and general contractor claimed the
replacement cost of the windows from
Northbridge. The latter denied cover-
age alleging that replacement of the
windows was excluded under the poli-
cy’s terms, because Northbridge con-
sidered the damages corresponded to
faulty workmanship.

The Court had to interpret the follow-
ing exclusion:

October 13, 2016

Justin Beeby
514 393-4048
jbeeby@rsslex.com

Justin Beeby has been focu-
sing his practice on insu-
rance and professional liabi-
lity since his call to the Bar.
He represents insurers as
well as insureds.

Our newsletters aim to bring to your attention the contemporary legal issues which we believe are and should be of interest to the public at large and under no
circumstances are they to be considered as legal opinions. The newsletters are merely intended to alert readers to interesting topics and/or new developments in
law. © RSS 2016. No part of this newsletter may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, electronic, mechanical,
photocopying, recording or otherwise, unless the identity of the RSS newsletter is mentioned in writing on the face of the reproduction.

800 du Square-Victoria, #4600, Montréal QC H4Z 1H6 e T 514 878-2631 ¢ F 514 878-1865
255 Racine St. E., #530, Chicoutimi QC G7H7L2 ¢ T 418 579-3113 ¢ F 418 579-3114

rsslex.com



4 (A) Exclusion

This policy section does not in-
sure:

[...]

(b) the cost of making good faulty
workmanship, construction mate-
rials or design unless physical
damage not otherwise excluded
by the policy results, in which
event this policy shall ensure
such resulting damage [Court’s
emphasis].

The Alberta Court of Appeal re-
versed the trial judge’s holding and
granted Northbridge’s coverage de-
nial. The Court of Appeal held that
the appropriate standard of review
was correctness. Therefore, the trial
judge’s application of the doctrine of
contra proferentem was inappropri-
ate, because the exclusion language
was not ambiguous and thus did not
give rise to this doctrine. Instead, the
Court of Appeal developed a test of
physical damage or systemic con-
nectedness to determine whether
physical damage was excluded as the
“cost of making good faulty work-
manship” or covered as “resulting
damage”. The Court of Appeal con-
cluded that the damages caused to
the windows had to be excluded be-
cause they were not accidental or
fortuitous, but rather caused by
scraping and wiping during the sub-
contractor’s work. Therefore, the
subcontractor intentionally applied
these motions to the windows. The
damages were not only foreseeable,
but probable.

The majority of the Supreme Court,
led by Wagner J., allowed the appeal
and reversed the Alberta Court of
Appeal’s decision. The Court clarified

Sattva, wherein Rothstein J. held
that the interpretation of contracts
was a question of mixed fact and law
requiring a palpable and overriding
error to review a Court’s interpreta-
tion of a contract. In Ledcor, Wagner
J. held that the interpretation of
standard form contracts, such as
insurance policies, should be recog-
nized as an exception to the Court’s
holding in Sattva. According to the
Court in Ledcor, interpretation of
clauses in standard form contracts is
a question of law, which is subject to
the appellate review standard of cor-
rectness. The Court states that this
will promote consistency and coher-
ence in interpretation of such claus-
es in order to create precedent.

The Court bases its reasoning on the
fact that the factual matrix underpin-
ning entering into such a contract
has little or no bearing on the par-
ties’ intentions or expectations. A
standard form contract such as a
builder’s risk insurance policy should
be interpreted upon such factors as
the purpose of the contract, the na-
ture of the relationship it creates
and the market or industry in which
it operates instead of the facts un-
derpinning its signature; said facts
will usually be the same for any part
entering into such a contract.

Based on the above reasoning, the
Supreme Court held that the Alberta
Court of Appeal had no reason to
develop the physical or systemic
connectedness test. Instead, Wagner
J. held that the language of the ex-
clusion was ambiguous. Using the
general principles of contractual in-
terpretation, the Court is led to the
conclusion that the exclusion clause
serves to exclude from coverage only



the cost of redoing the faulty work,
which, in the present case, corre-
sponded to the cost of recleaning
the windows, whereas the damage
to the windows was covered. The
Court supports its conclusion on the
fact that the reasonable expectation
of the parties corresponds to a
broad coverage provided by the
builder’s risk insurance policy, con-
sidering the commercial nature in
which this policy is taken. The Court
explains that the purpose of the
builder’s risk insurance policy is to
offer broad coverage to contractors
and owners in order to protect them
from construction projects grinding

to a halt because of disputes and
potential litigation about liability for
replacement or repair amongst vari-
ous contractors involved. In light of
the underlying objective of this
broad coverage, the appropriate in-
terpretation of such contracts should
favor coverage for damages caused
to the construction project, but
which excludes the cost of redoing
faulty work.

The Supreme Court therefore re-
versed the Court of Appeal’s deci-
sion and reinstated the conclusion
rendered by the trial judge.



