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For a long �me, grievance arbitrators 
have interpreted such clauses restric-
�vely and limited their scope to the es-
tablishment to which the bargaining
unit is associated. Then, in a 2009 deci-
sion in Parmalat, an arbitrator gave an
extraterritorial applica�on to such a 
clause. Recently, in Evotech, another
arbitrator issued a similar decision,
compelling the employer to pay sub-
stan�al compensa�on to its employees.

Arbitrators increasingly consider that
these clauses serve the legi�mate pur-
pose of protec�ng members of the cer-
�fied associa�on by gran�ng them 
some employment security.

Such clauses are a major restric�on to 
an employer’s management rights. Un-
less the business is facing defini�ve clo-
sure, the employer’s management
rights are limited to the excep�ons and 
condi�ons provided for in the clause, if 

any. Thus, unless the clause’s geograph-
ical scope is expressly limited or other-
wise pinpointed, the employer is barred
from transferring the tasks to another
department, another plant or another
region.

Furthermore, the employer cannot raise
reasonable grounds, such as unfavoura-
ble economic condi�ons or the need to 
relocate, to circumvent or elude the
clause. By opening the door to such ar-
guments, the arbitrator would be re-
wri�ng the clause.

Therefore, an employer dra�ing such a 
clause should provide for excep�ons 
and condi�ons to preserve its manage-
ment rights and allow tasks normally
carried out by employees in the bar-
gaining unit to be transferred to third
par�es.

Such result can be achieved by specify-
ing that the clause will apply only to the

Collec�ve agreements frequently contain clauses providing that tasks normally per-
formed by workers in the bargaining unit cannot be performed by employees who are
not members of the unit. Dra�ing these clauses requires special care. 
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premises where the work is carried out,
or that it will not apply in cases of par-
�al closure, reloca�on, transfer or 
change of opera�ons, restructuring, 
lease expiry, economic hardship, dismis-
sal, subcontrac�ng or emergency.
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