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On June 20, 2017, the Court of Appeal 
of Québec confirmed that an insured 
cannot invoke solicitor-client privilege 
to refuse to provide its insurers with 
legal opinions upon which it relied to 
se�le a claim in which it was a defend-
ant (Chubb Insurance Company of Can-
ada c. Domtar inc., 2017 QCCA 1004). 

In 1998, Domtar [the “Insured”] con-
cluded a transac�on with Weston in 
virtue of which Domtar would incur 
penal�es if it would be subject to a 
takeover. Eight years later, it merged 
with Weyerhaeuser by way of arrange-
ment. 

Weston concluded that this triggered 
the penalty clause. When Domtar re-
fused to pay, Weston filed a claim for 
$110 million in Ontario. A�er media-
�on, the par�es agreed to a $50 million 
se�lement.

Upon receipt of a no�ce of claim, a�er 
considera�on, Chubb denied coverage 

and refused to take up Domtar’s de-
fence. 

Domtar then sued Chubb in Quebec, 
claiming the $50 million paid to Wes-
ton plus the costs of defending the suit 
in Ontario. 

Domtar also alleged that the se�le-
ment with Weston was fair. 

As part of the proceedings in Quebec, 
the par�es agreed to several prelimi-
nary undertakings. Chubb requested 
documents, correspondence and legal 
opinions related to the Weston/
Domtar claim. Domtar refused, claim-
ing that these were subject to solicitor-
client privilege. 

The trial judge agreed with Domtar’s 
posi�on, ruling that a party cannot im-
plicitly forfeit its right to raise the privi-
lege. 

All three judges of the Court of Appeal 
came to the same conclusion, although 
for different reasons: Domtar could not 
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invoke solicitor-client privilege and 
had to disclose the requested docu-
ments. 

Jus�ce Schrager, with Jus�ce Main-
ville concurring, was of the view that 
because of Domtar’s claim, the Court 
had to decide whether the loss was 
covered by the insurance policy and 
whether the se�lement agreed upon 
by Domtar was fair, under the cir-
cumstances. On the basis of the “at 
issue” doctrine, the majority of the 
Court decided that the Insured’s 
claim was implicitly referring to privi-
leged informa�on which, therefore, 
became an issue. Since those issues 
had been raised by the Insured, it 
was barred from claiming solicitor-
client privilege to deny its insurer 
the right to the requested docu-
ments. 

On the other hand, Jus�ce Vézina 
concluded that, under ar�cle 2471 
C.C.Q., Domtar was required to in-
form Chubb of all circumstances sur-
rounding the loss. It could not claim 
compensa�on from Chubb while 
denying it the right to ascertain 
whether the risk was covered and 

whether the damages paid to Wes-
ton were jus�fied, under the circum-
stances. According to Jus�ce Vézina, 
all documents demanded by the in-
surer were the core of the infor-
ma�on that the Insured was obliged 
to provide. 

In addi�on, he also considered that 
Domtar had waived the right to in-
voke solicitor-client privilege for the 
documents related to the arrange-
ment since it had already disclosed 
these documents to Weyerhauser 
during the 1998 nego�a�ons. There 
no longer was a secret. 

The case is very important since the 
Court of Appeal, on the basis of the 
“at issue” doctrine, ruled that, when 
the nature of the claim involves legal 
advice that it received, the Insured 
must provide its insurer with all doc-
uments and communica�ons per-
taining to the underlying li�ga�on 
for which it seeks compensa�on, 
including the opinions obtained from 
its lawyers. In such circumstances, 
an insured is barred from raising so-
licitor-client privilege. 
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