
Recent Fallout From Progressive Homes:
Intact, compagnie d’assurances c.
Construction GSS Gauthier 2000 Inc.

Our newsle� ers aim to bring to your a� en� on the contemporary legal issues which we believe are and should be of interest to the public at large and under no
circumstances are they to be considered as legal opinions. The newsle� ers are merely intended to alert readers to interes� ng topics and/or new developments in
law. © 2014 – RSS. No part of this newsle� er may be reproduced, stored in a retrieval system, or transmi� ed, in any form or by any means, electronic, mechani-
cal, photocopying, recording or otherwise, unless the iden� ty of the RSS newsle� er is men� oned in wri� ng on the face of the reproduc� on.

Hugues Duguay

(514) 393-7492

hduguay@rsslex.com

Mr. Duguay is a member of
the insurance group and
became a partner in 2007.
He specializes in insurance
law and has developed an
exper� se in civil and com-
mercial li� ga� on, as well as 
professional and product
liability.

November 2014

800 du Square-Victoria #4600 Montreal QC H4Z 1H6 • T 514.878.2631 • F 514.878.1865 • www.rsslex.com

It seems that the Supreme Court’s deci-
sion in Progressive Homes Ltd. v. Lom-
bard General Insurance Co. of Canada,
[2010] 2 S.C.R. 245 is bringing signifi-
cant changes to the tradi� onal inter-
preta� on of coverage offered under 
“standard” CGL insurance policies.

The Quebec Court of Appeal’s decision
in Velan inc. c. GCAN Insurance Com-
pany, 2012 QCCA 1490 and subsequent
decisions (Toitures et construc� on Ro-
bitaille (1985) inc. c. Liberty Mutual
Insurance Company, 2013 QCCA 679)
led to believe that the Supreme Court’s
obiter comments would have a limited
impact on the no� ons of “property 
damage” and “occurrence”. However, a
recent decision of the Quebec Court of
appeal could be the first step towards 
changing the current legal trend.

On August 8, 2014 an appeal was filed 
against the judgment of the Quebec
Court of Appeal. In Intact, compagnie
d'assurances c. Construc� ons GSS 
Gauthier 2000 inc., 2014 QCCA 991,

the owners of a co� age had given the 
insured a contract for the construc� on 
of the roof. When water leaks occurred
inside the co� age because of the faulty 
design and construc� on of the roof, 
the owners brought an ac� on against 
the contractor and his insurer.

The insurer agreed to take up the in-
sured’s defense for the damages to the
building resul� ng from the leak, but 
denied coverage for the costs of repairs
to the roof itself.

The insurer took the posi� on that the 
defects in the roof neither cons� tuted 
an “occurrence” nor “property dam-
age” under the CGL policy.

The Quebec Court of appeal, quo� ng 
Progressive Homes, disagreed. A three
judge panel ruled that the defects in
the roof themselves can cons� tute an 
an “occurrence” or “property damage”,
in certain circumstances.

(See next page)



The Court confirmed the judgement 
rendered by the trial judge that the
defects cons� tuted an event covered 
by the policy since the insured did
not intend or expect them.

Although the cost to repair the de-
fects in the roof were arguably ex-
cluded by the standard “Insured’s
Work” exclusion, the Court found
that the presence of an excep� on for 
the “Products/Completed opera-
� ons” risk found in another exclu-
sion created an ambiguity in the cov-
erage that must be interpreted in
favour of the insured.

It is unclear, to say the least, wheth-
er this decision can be reconciled

with previous case law, such as Ve-
lan and Toitures et construc� on Ro-
bitaille.

Should the Supreme Court of Canada
confirm this judgment or refuse to 
hear the appeal, liability insurers
who do not wish to cover their in-
sured’s faulty workmanship would
do well to review the wording of
their CGL policy in order to specify
that faulty execu� on of the insured’s 
work does not cons� tute a “property 
damage” and to limit or remove ex-
is� ng excep� ons to exclusions based 
on the insured’s product and work.
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