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In McCormick v. Fasken Mar� neau Du-
Moulin LLP, the Supreme Court recali-
brated the points of reference for deter-
mining whether an equity partner in a
professional partnership could be con-
sidered an “employee” for purposes of
the Bri� sh Columbia Human Rights Code
[the “Code”].

McCormick, who had been an equity
partner of Fasken Mar� neau, and its BC 
predecessor Russell DuMoulin, for over
thirty years, and a former member of its
execu� ve commi� ee, was forced to 
leave the partnership at age 65 under a
clause of the partnership agreement. He
filed a complaint with the B.C. Human 
Rights Tribunal alleging age discrimina-
� on.

Because of an inclusive/open-ended
defini� on of “employment” in the Code, 

the Tribunal, focusing on the manner in
which McCormick’s independence was
restricted by partnership direc� ons, 
found him to be an employee for pur-
poses of enforced re� rement at age 65, 
and that his forced departure could
therefore be viewed as viola� ng the age 
discrimina� on provisions of the Code. 

The Bri� sh Columbia Court of Appeal 
focused almost en� rely upon the text of 
the Partnership Act to dismiss the com-
plaint, finding that being a partner, in 
law, was inconsistent with any concept
of an employment rela� onship. In its 
view, the vessel within which the par� es 
had contracted, a partnership, preclud-
ed applica� on of any employment rela-
� onship, and therefore any presumed 
applica� on of the Code’s age discrimi-
na� on provisions.

Accountants, lawyers, physicians and all others carrying on business as a partnership
with mandatory re� rement provisions will want to pay close a� en� on to the decision 
rendered by the Supreme Court in McCormick v. Fasken Mar� neau DuMoulin LLP. Theo-
dore Goloff explains why.

Theodore Goloff 

514 393-4007

tgoloff@rsslex.com



The Supreme Court first found that 
however elas� c the Code’s defini� on of 
“employment”, at s. 1 of the Code, “[i]t
is the duty of boards and courts to give
[provisions] a liberal and progressive
construc� on, without reading the lim-
i� ng words out of the Act or otherwise 
circumven� ng the inten� on of the legis-
lature.” [para. 21; our emphasis]

The Court determined that discerning
an “employment” rela� onship required 
an examina� on of two-fold synerge� c 
aspects:

• Top down control/dependency – how and
to what degree a reputed employee’s
working condi� ons are dictated by the 
ostensible employer, reducing his margin
of independence to next to nil in resolving
or remedia� ng issues;

• Bo� om-up ability to effect change 
through par� cipa� on in decision making –
direct or indirect.

While nothing precluded the legislature
from making partnerships subject to
human right legisla� ons, the Court not-
ed that, while McCormick was, like all
other partners, subject to certain ad-
ministra� ve rules, in no material way, 
structurally or substan� vely, was he 
ever in a subordinate posi� on vis-à-vis
any other equity partner sufficient to 
transform his rela� onship into one of 
subordina� on or dependency. He 
shared losses and profits with other eq-
uity partners for over 30 years, profited 
from the enforced re� rement of other 
partners, and could not in such circum-
stances transform the substance of the
rela� onship between him and Fasken 
into one of alleged subordina� on and 

dependency, only when it would be
seen to advantage him. Management
and compensa� on commi� ees, elected 
by the equity partner, are “necessary
mechanisms to implement and coordi-
nate the firm’s policies, not limita� ons 
on a partner’s autonomy [… as they
were] accountable to, and controlled
by, the partnership as a whole, of which
Mr. McCormick was a full and vo� ng 
member.” [para. 40]

The fact that the Code was inapplicable
would not leave a partner like McCor-
mick en� rely without remedy in that 
the Partnership Act requires each part-
ner to act with “utmost fairness and
good faith towards the other members
of the firm in the business of the firm”. 
[Partnership Act, subs. 22(1), quoted at
para. 47]

The Court did not dismiss the possibility
of an equity partner, as a ma� er of law, 
being viewed as an employee as the
Court of Appeal did. Rather it viewed
the ma� er as one of jurisdic� onal fact 
that might vary from case to case.

The takeaway for all professional rela-
� onships is that the form of the organi-
za� on that is chosen is not per se dis-
posi� ve and conclusive. Different facts 
might produce different results. What is 
important though in determining what
type of rela� onship is present is not just 
the parameters of the individual’s au-
tonomy, but his ability, in lockstep with
and to the same extent of those of his
fellows, to influence decision making by 
the collec� vity.
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