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Decisions of the Quebec Labour Rela-
� ons Commission [“Commission”] and a 
very recent judgment from the Quebec
Superior Court suggest that an employ-
er’s reasonable la� tude of “free speech” 
during ini� al unioniza� on a� empts, that 
flows from earlier Labour Court deci-
sions, is far more limited during actual
collec� ve bargaining. Once cer� fied, the 
union becomes the unit’s exclusive bar-
gaining agent prohibi� ng the employer 
from nego� a� ng directly or indirectly 
with the employees themselves, or even
trying to influence their rela� ons with 
the union’s bargaining commi� ee. Stat-
utory cer � fica� on pursuant to the Que-
bec Labour Code [“Code”] is meant to
prohibit the employer from bargaining
with voluntarily recognized “minority”
unions, a possibility that is recognized in
the United States and elsewhere in Can-
ada. Ever since amendments were made
to the Code in 1969, voluntary cer� fica-
� on is and was prohibited in Quebec. 

More and more, however, the Commis-
sion has interpreted the union’s role as
exclusive representa� ve to mean that 
when an employer transmits even factu-
al informa� on as to the current state of
bargaining to its own employees, with a
view to having them put pressure on
the bargaining commi� ee, it is infring-
ing the prohibi� on against hindering the 
ac� vi� es of a trade union (s. 12 of the 
Code) and bargaining in bad faith (s. 53).

In Syndicat des travailleuses et travail-
leurs en alimenta� on de Place Rouanda 
– CSN et Provigo Distribu� on inc., 2013
QCCRT 312, during concilia� on, ap-
prised that the union would be holding
a mee� ng of employees on the Sunday, 
the company filed its last offer with the 
union’s bargaining commi� ee on the 
Friday a� ernoon. The offer had an expi-
ry date, at midnight following the
scheduled mee� ng. The company then 
posted a no� ce to employees on the 
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store bulle� n board advising that the 
offer was available for consulta� on in 
the cafeteria. Such behaviour was found
to be designed to hinder the ac� vi� es of 
the trade union, by interfering with the
bargaining commi� ee’s right to set and 
determine union strategy and the equiv-
alent of bargaining in bad faith. The
company was, amongst other things,
ordered to cease and desist from com-
munica� ng directly or indirectly with 
the members of the bargaining unit and,
although no such order had been sought
by the union, from commen� ng publicly 
on the status of the nego� a� ons except 
by factual and objec� ve accounts.

The company sought judicial review of
the Commission’s decision. Although
the judgment of the Superior Court, is-
sued on May 22, 2014 (2014 QCCS
2179), found most of the Commission’s
decision to be reasonable in the circum-
stances, notwithstanding the company’s
arguments to the effect that its Charter-
grounded rights of free speech had
been compromised, it quashed the or-
der not to disclose the current state of
nego� a� ons publicly, because it had not 
been sought by the union and therefore

cons� tuted an excess of jurisdic� on. 
The Superior Court held that however
broad the powers of the Commission
were pursuant to sec� on 118 of the 
Code, including the right to issue any
order that the Commission considers
necessary to safeguard the rights of the
par� es, nothing in the law authorized it 
to issue unsolicited ad hoc injunc� ons 
proprio motu without allowing the par-
� es to be heard on the ma� er and in 
this way, violate the rules of natural jus-
� ce. 

As it is unlikely that this case will pro-
ceed to an appellate review, it remains
the latest restric� on on how employers 
must conduct their collec� ve bargain-
ing.

Strategically nego� a� ng a good and fair 
collec� ve agreement has become more 
and more of an acquired skill – even an
art – in which professionals should be
involved! Significant a� en� on must be 
placed on how and when communica-
� ons with the bargaining unit are to be 
considered. Otherwise, employers may
face very substan� al penal� es. 
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