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COMMUNIQUÉ - 2012 IN REVIEW

In this edition, read about:

- Some of the RSS Business Law Practice Group's noteworthy transactions and commercial litigation
- RSS in the news
- Economic hardship and termination of employment
- The importance of negotiating in good faith
- Venting your frustrations on Facebook? Think twice...
- Website user comments: to monitor or not?
- Address of directors under the Canada Business Corporations Act

Several members of the RSS Business Law Group represented A J Walter Aviation Limited (“AJW”), 
the world’s leading independent provider of integrated aviation services in the acquisition of the 
assets of the former component repair business of Aveos Fleet Performance Inc. Mes Philippe-
André Tessier and Jean-Denis Boucher successfully negotiated a collective agreement term sheet 
on behalf of AJW with the Aveos union in record time, which was an absolute pre-requisite to AJW 
acquiring the Aveos assets. Mes Sharon G. Druker, Jean-Marc Fortier, Peter S. Martin and 
Nicholas Martin prepared AJW’s bid to purchase the assets of the CMC Division of Aveos from the 
court-appointed Chief Restructuring Officer and Monitor. In addition to guiding AJW throughout the 
bid process, they also successfully negotiated a new lease for downsized premises with the former 
Aveos landlord and assisted AJW in securing acquisition financing. 

Mes Herbert Z. Pinchuk and Rhona Luger were involved in the negotiation and conclusion of the 
repurchase of business operations and locations on behalf of a major food industry franchisor. 

Mes Sharon G. Druker, Geneviève Goulet and Daniel Khazzam represented an apparel company 
in connection with a loan in excess of $20 million from Toronto-Dominion Bank. 

Mes Barry H. Shapiro and Daniel Khazzam represented Montarvest Inc. in a real estate financing 
deal with Otéra Capital. 

Mes Barry H. Shapiro and Daniel Khazzam represented two shareholders in their acquisition of the 
remaining shareholding of the Yeh! Yogurt chain. 

Me Jon J. Robinson continues to be actively engaged in many aspects of a major real estate 
redevelopment in the City of Côte Saint-Luc and is also working on a real estate development in 
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Westmount which contemplates the vertical subdivision of a mixed commercial and residential 
property, as well as interesting issues related to zoning and other aspects of municipal law. 

Mes Herbert Z. Pinchuk and Eric Boulva were involved in the negotiation of co-ownership, limited 
partnership and management agreements in conjunction with a large commercial project situated in 
Downtown Montreal. Mes Pinchuk and Boulva also assisted in the restructuring of two large 
Canadian-based manufacturers and distributors of consumer goods: this restructuring involved a 
large refinancing, the review and negotiation of franchise agreements and a complex exchange of 
assets with important tax ramifications. 

Me Eric Boulva provided advice to the developer of a large condominium project in Montreal 
regarding the environmental assessment and remediation of the site in order to ensure conformity 
with environmental laws and regulations. Me Boulva also represented the owner of a seniors 
residential complex in the successful negotiation and completion of the sale of its residence. 

Me Rhona Luger assisted various prominent real estate developers involved in industrial and 
shopping centre development in the conclusion of various long term leases with major tenants, on 
and off the Island of Montreal. 

Mes Eric Boulva and Daniel Khazzam represented a company providing IT services in the 
acquisition of a commercial property in Laval. 

Me Martin Côté recently obtained the dismissal, at a preliminary stage, of an action in damages for 
defamation in the amount of $250,000 brought against a syndicate of co-ownership and certain of its 
directors, successfully convincing the Québec Superior Court that the claim had no reasonable 
chance of success (Propri-Gestion Inc. et al. vs. Le Syndicat Projet Atwater et al., 500-17-056587-
101). 

Me Jason S. Novak represented a large gaming commission in obtaining and securing payment of a 
debt owed by a foreign gaming company through strategic negotiations, as well as obtaining a fast-
tracked liquor permit for a newly established company operating in the service industry to ensure a 
successful opening.

Last year, Me Claude-Armand Sheppard was honoured by receiving the distinction “Advocatus 
Emeritus” by the Barreau du Québec in recognition of his professional excellence and exceptional 
contributions to the profession and society. 

Best Lawyers announced that 24 RSS lawyers are listed in 20 different practice areas in “Best 
Lawyers 2013”. Among them are Mes Pierre Bourque, Ad. E. (Administrative and Public Law, 
Corporate and Commercial Litigation, Director and Officer Liability), Charles E. Flam (Corporate and 
Commercial Litigation), Jacques Laurin (Labour and Employment Law), Martin Lord (Tax Law, 
Trusts and Estates), Peter S. Martin (Biotechnology Law), Jonathan J. Robinson (Corporate and 
Commercial Litigation, Real Estate Law), Barry H. Shapiro (Corporate Governance, Corporate Law, 
Mergers and Acquisitions Law, Private Funds Law, Trusts and Estates), Claude-Armand Sheppard, 
Ad. E. (Corporate and Commercial Litigation) and Philippe-André Tessier (Transportation Law).

Me Jean-Pierre Sheppard was again invited to speak on issues relating to shareholder remedies. He 
spoke on recent developments in the protection of shareholder interests and legitimate expectations 
at the “Forum on recent developments in commercial law” in the spring of 2012. The two day seminar 
was attended by corporate and litigation counsel.

Me Sharon G. Druker was recently acclaimed for a 3rd term (2012-2014) as an Executive Member of 
the National Business Law Section of the Canadian Bar Association. 

Since the launch of the new RSS Information Technology Law Group last June, the group’s members 
have been actively serving clients operating in this domain. Last summer, Mes Geneviève Goulet
and Daniel Khazzam gave a presentation to colleagues on various IT law topics such as Canada’s 
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new anti-spam legislation, the protection of personal information online, software escrow and user-
generated content. View the IT Law Group press release by clicking here.

The sixth Annual Golf Classic & Cycling Challenge of Enfant-Retour Québec raised close to $100,000 
to benefit families with missing children. Me Benoît Chartier organized the cycling segment of the 
event, a 70 km ride to Oka, in which Mes Jean Pierre Sheppard and Jean-François Bilodeau also 
participated. 

Me Martin Côté was recently re-elected administrator and vice-president of the board of directors of 
Les Camps Odyssée Inc. for a term of three years. Les Camps Odyssée Inc. is a non-profit 
organization that operates three summer camps: Bourg-Royal in Charlesbourg, Minogami near 

Shawinigan and Trois-Saumons in Saint-Aubert. 

Me Phillipe-André Tessier presented a Continuum conference on the subject of conflict of interest 
within the workplace, offered to members of the Barreau du Québec. 

Me Daniel Khazzam offered businesses 10 important tips for drafting a website privacy policy in an 
article published in the Montreal Gazette website’s Legal Forum. The article may be accessed by 
clicking here.

RSS announces that Me David-Alexandre Genest has joined the firm’s commercial litigation 
practice. Me Genest brings his valuable experience in the construction domain to clients of the firm.

A message to franchisors: “Mind your brand”

Mes Herbert Pinchuk and Daniel Khazzam, with the assistance of Jordi Montblanch

An expensive lesson for a large franchisor operating in Quebec was learned earlier this year. In the 
decision Bertico Inc. et al v. Dunkin’ Brands Canada Ltd. (2012 QCCS 2809), the Superior Court of 
Quebec emphasized some of the consequences that might be faced by a franchisor which let its 
brand “slide” or failed to protect and enhance it. 

Twenty-one Quebec Dunkin Donuts franchisees (the “Franchisees”) sued Dunkin’ Brands Canada 
Ltd., formerly Allied Domecq Retailing International (Canada) Ltd. (“ADRIC”), alleging the latter’s 
breach of its principal obligation to protect and enhance the Dunkin Donuts brand in Quebec – an 
obligation which the Court found not only to be grounded in the franchise agreements between the 
parties but which, the Court also held, implicitly results from the nature of such agreements. 

Until the mid-90s, the Dunkin Donuts brand enjoyed a significant presence and success in the 
Quebec market for coffee and donuts, experiencing very little competition. Around 1995, Tim Hortons 
began to aggressively increase its share of the market in a structured and well-executed manner, 
which concerned the Franchisees. The Franchisees also argued that during the following years, they 
struggled with ADRIC’s high level of management turnover, a reduction of services offered, the 
franchisor’s failure to remove underperforming franchisees from the Dunkin’ Donuts network, the 
deterioration of the brand’s image and a general lack of technical and management support from the 
franchisor. 

After listening to the Franchisees’ concerns in 2000, ADRIC proposed a voluntary remodel incentive 
program to the Franchisees which met certain prior conditions and were otherwise in compliance. 
Under this program, ADRIC agreed to contribute financially to the facilities of the Franchisees who 
participated and to invest $40 million in the “brand” in Quebec – $20 million of which would be the 
responsibility of the participating Franchisees. While ADRIC said that it would implement the program 
only if at least 75 stores in good standing participated, many Franchisees rejected the program, 
acting on the advice of their experts regarding its feasibility. Moreover, the general release in 
ADRIC’s favour for any “faults” committed by it in the past, a pre-condition to the Franchisees 
receiving ADRIC’s contributions, was a tough pill for them to swallow. 
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The Court, siding with the evidence submitted by the Franchisees’ experts, criticized the program as 
economically unfeasible, and to the extent that ADRIC imposed the general release, it was ill-advised 
and abusive towards the drowning Franchisees. Those Franchisees that participated in the program 
never saw the 15% increase in gross sales in the first year that ADRIC suggested they would enjoy 
and the latter did not inject anything close to $20 million of its funds to protect and enhance the brand. 
This misguided and poorly executed strategy to slow down store closures and improve the profits of 
existing stores was a failure. 

The fallout from ADRIC’s failure to protect and enhance its brand? Aside from terminating the leases 
and franchise agreements to which the Franchisees were subject, the Court awarded damages of 
$16.4 million to the Franchisees consisting of the profits lost by the Franchisees due to ADRIC’s 
neglect, as well as their lost investments representing the difference in value had the Franchisees 
been able to sell their facilities at their traditional value. 

This case serves as a cautionary note to franchisors operating in Quebec (and elsewhere). Franchise 
agreements are generally considered to be “contracts of adhesion” under the Civil Code of Quebec, 
that is, a contract whose essential stipulations are imposed by one party (in this case the franchisor) 
and are generally non-negotiable. Clauses in such a contract that are deemed to be “abusive”, as the 
Franchisees successfully argued was the case with ADRIC’s general release, may be annulled or the 
obligations reduced by the courts. 

This case also demonstrates that while franchisors are neither the “insurers” nor the “guarantors” of 
the success of their franchisees, they do have an ongoing, continuing and successive obligation to 
protect, support and enhance their brand, and they may be held accountable for their failure to do so, 
notwithstanding the very protective language generally inserted in franchise agreements for the 
benefit of and to protect the franchisor’s interest. 

It is to be noted that an appeal of the decision has been filed by ADRIC. This appeal is not likely to be 
heard for approximately two years. Until then, the franchise community awaits with interest further 
direction from the Quebec Court of Appeal.

Economic hardship and termination of employment

Me Jacques Bélanger

A recent judgment of the Québec Court of Appeal (CMP Advanced Mechanical Solutions Ltd. v. 
Snow, 2012 QCCA 1692), reiterated that even if an employer is going through unexpected economic 
hardship and must terminate an employee, the employer must still give him notice under Article 2091 
of the Civil Code of Québec (“C.C.Q.”) which has to be of a reasonable length considering, among 
other factors, the length of the relationship, the nature of the work, the age of the employee and his 
level of education and skills.

For the Court of Appeal, it is clear from the jurisprudence and doctrine that the financial situation of an 
employer does not constitute a serious reason to unilaterally terminate a contract of employment 
without prior notice under Article 2094 C.C.Q.

For more information about termination of employment due to economic hardship, please contact Me 
Jacques Bélanger at jbelanger@rsslex.com.

The importance of negotiating in good faith

Me Jean-Pierre Sheppard, assisted by Isabelle Gauthier-Brancoli

Article 1375 of the C.C.Q. states that parties must generally interact in good faith. Under Québec law, 
the duty to act in good faith is implicit in every contract and is defined as the absence of malicious 
intent in a prudent and diligent contracting party. As such, the contracting party’s behaviour must be 
compatible with the achievement of the parties’ common goal. The parties must abide by this 
obligation as soon as pre contractual negotiations begin, even if such an obligation is not expressly 
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provided for in the pre-contractual documents. A party acting in bad faith can be found liable for any 
harm caused to the other party by such behaviour. 

The Québec Superior Court examined the duty to negotiate in good faith in the recent decision of 
Desjardins Sécurité financière v. Bergeron (2011 QCCS 2204). In that case, the lessee had the 
option to renew his lease according to the terms of the contract. The lessor suggested a lease 
agreement under different conditions, including an excessive rent increase. Despite repeated 
demands by the lessee, the lessor never sent any documents justifying the rent increase and failed to 
take the steps required to reach an agreement. The lessee refused these renewal conditions and the 
lessor applied to the courts for the eviction of the lessee as a result. The Court found that the lessor 
acted in bad faith in neglecting to send documents justifying the rent increase to the lessee. Because 
the negotiations for the renewal of the lease were not carried out in good faith, the lessee was 
permitted to continue to rent the premises under the conditions of the first renewal agreement. 

The contracting party will be considered to be in bad faith if it makes no attempt to seriously negotiate 
or if it does not address the legitimate demands of the other party. In Garderie à moi mes enfants inc. 
v. Importations de chaussures Vulcano ltée (2012 QCCS 1833), the lease stated that Defendant had 
to sell its commercial building to the plaintiff at market value. The lease included an exclusive and 
irrevocable purchase option benefiting Plaintiff, who had, at all times, consistently expressed its 
interest to purchase the building at the end of the lease. The discussions relating to the purchase 
price were abruptly interrupted by Defendant but Defendant nevertheless confirmed its intention to 
proceed with the transaction. However, rather than respecting the agreement and presenting Plaintiff 
with the option to acquire the building, Defendant presented Plaintiff with another offer to lease. This 
offer was not accepted by Plaintiff, who wanted to purchase the building outright. The Court held that 
Defendant failed to abide by its duty to negotiate in good faith by not engaging in serious discussions 
with Plaintiff and refusing to respect the lease clauses entitling Plaintiff to acquire the building. 

The duty to negotiate in good faith also carries with it the duty not to break off negotiations without a 
valid reason. This principle was endorsed by the Superior Court in Friedman v. Ruby (2012 QCCS 
1778). In that case, the Court specified that a party who engages in reasonable discussions and does 
not bring those discussions to a standstill will not be considered to have acted in bad faith.

Venting your frustrations on Facebook? Think twice...

Me Daniel Khazzam

In April 2012, the Superior Court of Québec rendered a decision (9080-5128 Québec inc. v. Morin-
Ogilvy, 2012 QCCS 1464) that has a direct impact on the use of social media applications to which 
both adults and children are growing more accustomed. 

In this case, one of the defendants used Facebook to vent her frustrations concerning one of the 
plaintiffs, a former friend. Following the deterioration of relations between the parties, including a 
disagreement over the repair of the defendant’s car at an automobile repair shop owned by the 
plaintiff, the defendant published comments on her Facebook Wall and sent messages privately 
through Facebook regarding the plaintiff, her daughter and her conduct surrounding the car repairs. 

The Court found that the messages were insulting, injurious and defamatory, and went well beyond 
the summary of an unsatisfactory situation. Despite having many Facebook friends, the Court noted 
that the effect of the defendant’s comments was limited in scope since only those who knew the 
affiliation between the defendant, the plaintiff and her daughter, who were aware that the plaintiff 
owned that auto repair shop and understood French (the comments were written in French) would 
understand the meaning of the comments. Another mitigating factor in awarding damages was that 
the comments were only published for two days and subsequently deleted. 

This decision is a reminder that the prevalence and ease of use of social media can dangerously 
facilitate and exacerbate defamation online.

Website user comments: to monitor or not?
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Me Daniel Khazzam

In January 2012, the Québec Court of Appeal dismissed the appeal from a Superior Court decision 
awarding damages against a website owner for defamatory content on its website (Canoë inc. v. 
Corriveau, 2012 QCCA 109). In that case, a journalist running a blog on a website owned by Canoë 

inc. (“Canoë”) published a blog post regarding the conduct of a certain criminal lawyer in the defence 
of her client, who was accused of sexual assault of a minor. The blog post elicited various defamatory 
and injurious comments from the website’s users targeted at the lawyer. The website’s terms and 

conditions for the blog prohibited the posting of defamatory content and provided that Canoë could 
remove messages from its blog that violated its policy, implying supervision over content. 

Though Canoë admitted fault for failing to remove defamatory comments as its terms and conditions 
provided, the Superior Court judge fortunately cited doctrine and case law stating that an “access 
provider” (e.g. an operator of a website that allows users to post and access content) that exerts 

some degree of control over the published content is deemed to act as “editor” of the content, and 
that the degree of liability would be a function of the degree of control exerted. 

In the context of punitive damages, the Court considered that Canoë was grossly negligent in failing 

to verify and delete defamatory messages on its site, given the nature of the blog post and the 
likelihood of such comments. Although the access provider has an obligation of means and not an 
obligation of result, when a published post is highly controversial and likely to elicit defamatory 

comments regarding an individual, the access provider must exercise greater care in the monitoring 
and deletion of messages that could violate a right protected by the Charter. 

In appeal, Canoë argued that its negligent conduct did not constitute the violation of a Charter right 
meriting punitive damages. The Court of Appeal dismissed the appeal, stating that the trial judge 
reasoned correctly that Canoë could not have been unaware of the negative consequences that the 

post would have had. 

This decision may cause businesses operating websites that allow users to blog and post comments 
to take another look at their terms and conditions. Most businesses try to prevent their websites from 

becoming the “Wild West” of user comments by monitoring and deleting comments that would deeply 
offend other users, which may produce unexpected consequences. For information on appropriate 
website policies, please contact Me Daniel Khazzam at dkhazzam@rsslex.com.

Notice from Corporations Canada

On September 26, 2012, Corporations Canada issued a notice informing directors of corporations 

governed by the Canada Business Corporations Act, the Canada Not-for-profit Corporations Act and 
the Canada Cooperatives Act that they are no longer required to provide their residential or home 
address. Directors may now provide any address for service where legal documents can be delivered 

and accepted by the director or someone on their behalf. 

For more information, please contact Me Sharon G. Druker at sgdruker@rsslex.com.

Our "Communiqué" aims to bring to your attention the contemporary legal issues which we believe are and should be of interest to the public at 
large and under no circumstances is it to be considered to be a legal opinion. The Communiqué is merely intended to alert readers of interesting 
topics and/or new developments in business law. 
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